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Plaintiff-appellant Karyn Nel son brought an action
agai nst def endant s-appel | ees the University of Hawai‘i, Bart

Buxton (Dr. Buxton), and Kwok W Ho (Dr. Ho) [hereinafter

col l ectively, Defendants], involving numerous clainms arising out
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of her enploynent as an assistant professor at the university.
Following a jury trial, before then-circuit court judge, the
Honorabl e James R Aiona, Jr., the jury returned a verdict in
favor of Nelson on her claimof negligent infliction of enotional
di stress (NIED), awarding her $50,000.00 in danmages; the jury
found in favor of Defendants on all other clainms presented,

i ncluding Nel son’s claimof enploynent discrimnation.
Thereafter, the trial court granted Defendants’ notion for

j udgnent notw thstanding the verdict (JNOV) and entered final
judgment in favor of Defendants on all clainms. Nelson appeals
the judgnent, alleging that the court erred by: (1) excluding
Nel son’s proffered rebuttal evidence; (2) inproperly instructing
the jury regarding the elenents of a sexual harassnent clai mand
rejecting Nelson’s proposed jury instructions; (3) granting

Def endants’ notion for JNOV; and (4) denying Nelson' s notion for
a newtrial or to anmend the judgnent to increase the damage award
for her NTED claim For the reasons set forth bel ow, we vacate
t he judgnent and renmand for a newtrial on Nelson's clains of
enpl oynent discrimnation as well as negligent and intentional
infliction of enotional distress. |In light of our disposition,
we need not address Nelson’s claimthat the trial court erred in
denying her notion for a newtrial or to amend the judgnent.

| . BACKGROUND

I n August 1992, Nel son was hired by the University of

Hawai ‘i at Manoa (the University) as an assistant professor in



t he Departnent of Health, Physical Education, and Recreation
(HPER) of the Coll ege of Education. Nelson alleged that she was
subj ected to discrimnatory treatnment and harassnment based on her
gender throughout her enploynment, but that problens with Dr. Ho,
the chair of HPER, and Dr. Buxton, a fellow faculty nenber
escal ated in 1994. At that time, Nelson al so began experiencing
seizures, allegedly as a result of stress. Although her contract
was renewed for an additional year, Nelson clainmed that the
discrimnatory treatnment continued and that the University failed
to provide reasonabl e accommodations for her disability.

After attenpting to informally resolve the issues
within HPER, Nelson filed a formal conplaint on February 3, 1995
with the University's Equal Enploynent Ofice (EEO), alleging
disability discrimnation and sexual harassnent. She filed a
separate conplaint with the University’'s EEO on May 16, 1995,
alleging retaliation triggered by the filing of her initial
conplaint. Nelson's conplaints were denied by the University on
the basis of insufficient evidence, as were her appeals. Nelson
filed a charge of discrimnation with the Hawai‘i Cvil R ghts
Conmi ssion (HCRC) on July 7, 1995 and received a right to sue
letter fromthe HCRC on Cctober 16, 1995. She also filed a
conplaint with the United States Equal Enploynent Cpportunity
Conmi ssion (EEQCC), and the EECC i ssued a right to sue letter on

Cct ober 11, 1995.



On January 4, 1996, while still enployed as an
assi stant professor, Nelson filed a conplaint in the first
circuit court against the University, Dr. Buxton, and Dr. Ho,
whi ch included clains of: (1) enploynent discrimnation, under
Hawai i Revised Statutes (HRS) § 378-2 (Supp. 1994);

(2) violations of her constitutional rights;* (3) violation of
public policy; (4) negligent retention of Dr. Buxton; and

(5) negligent and intentional infliction of enotional distress.
Nel son sought general, special, and punitive damages, declaratory
and injunctive relief, and attorney’ s fees.

In the spring of 1996, after she filed suit, Nelson's
annual contract was not renewed, and her enploynent term nated at
the end of May 1997. Although Nelson filed a formal grievance
with the University, alleging ongoing discrimnation and
retaliation, she did not file a separate charge of discrimnation
with the EEOCC or the HCRC based on the nonrenewal of her contract
in 1996. Nelson did not nove to anend her conplaint to include
t he nonrenewal of her contract as a specific incident of
discrimnatory treatnent or to include a separate claimfor
relief based on the nonrenewal .

On Cctober 21, 1998, Defendants filed a notion for

j udgnment on the pleadings and summary judgnent. On Novenber 18,

! Nel son clained violation of her freedom of speech under
article I, section 4 of the Hawai‘ Constitution, violation of
the equal protection and due process clauses of the Hawai ‘i
Constitution, and denial of her right to equality on account of
sex under article |, section 3 of the Hawai‘ Constitution.
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1998, then-circuit court judge, the Honorable Kevin S.C Chang,
granted Defendants’ notion in part, dismssing with prejudice

Nel son’s clains for constitutional violations, violation of
public policy, negligent retention, and injunctive relief. The
circuit court denied Defendants’ notion with respect to all other
claims without prejudice to a notion for directed verdict at
trial. Consequently, the follow ng clains proceeded to trial:
(1) disability discrimnation, in violation of HRS 8§ 378-2(1) (A);
(2) sex discrimnation/sexual harassnent, in violation of HRS

8§ 378-2(1)(A); (3) unlawful retaliation, in violation of HRS

8§ 378-2(2); (4) invasion of privacy; (5) negligent infliction of
enotional distress (NIED); and (6) intentional infliction of
enotional distress (II1ED)

A. Mbtion in Limne

On Novenber 25, 1998, Defendants filed a notion in
limne to exclude “any reference by [Nelson] that the nonrenewal
of her contract was due in any way to retaliation or
discrimnation.” 1In their notion, Defendants argued that the
nonrenewal of her contract was not an issue in this case because
(1) Nelson’s failure to file a charge of discrimnation with the
EEOCC or the HCRC, based upon the nonrenewal, precluded the court
from considering the nonrenewal as part of the discrimnation
claimand (2) Nelson had not stated a claimfor wongful
termnation. At the hearing on the notion, Nelson argued that

t he nonrenewal of her contract was the result of the ongoing sex



and disability discrimnation and retaliation during her tenure
at the University. Nelson naintained that she suffered enotional
distress as a result of the discrimnation and that the

Def endants failed to provide reasonabl e acconmodati ons for her
disability, which eventually affected her ability to perform her
job. Thus, Nelson argued that the nonrenewal of her contract was
rel evant to the discrimnation and enotional distress clainms as
wel|l as the damages resulting fromthose clains. The trial court

granted Defendants’ notion, stating as foll ows:

Def endant[s’] motion in limne is granted in relation to
and only in relation to, the fact that it is not a cause of
action; in other words, that their non-renewal of the
contract is not a cause of action in relation to sexua
di scrimnation or retaliation

Now, that’s a very fine ruling in the sense that | am
not saying . . . that you're precluded from bringing up, as
[the defense] has conceded, any evidence relating to the way
your client was treated throughout her tenure at the
uni versity, and that obviously is adm ssible, but the

renewal process is precluded.[q

2 On appeal, plaintiff has not raised as a point of error
the trial court’s ruling on the notion in |imne.
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B. Evi dence at Tri al

Testi nony adduced at trial, relevant to Nelson’s
enpl oynment di scrimnation and enotional distress clains,
included, inter alia, the follow ng:

Nel son testified that, prior to accepting the position
of assistant professor, she disclosed that she: (1) suffered
fromepil epsy; (2) had undergone brain surgery two years earlier,
after which she had been free fromseizures; and (3) was able to
perform her duties. Nelson clainmed that, although Drs. Ho and
Buxt on made sexual ly of fensive remarks, jokes, and innuendos and
exhi bited hostility toward wonmen t hroughout the tine she was
enpl oyed, she stated that they did not make sexual advances
toward her. For exanple, Nelson testified that Dr. Ho made
repeated conments about how living in Hawai‘i required two
I ncomes and how she needed a man in her life. According to
Nel son, Dr. Ho al so suggested that she should go to Chi natown and
find an old Chinese gentleman to take care of her. Since her
enpl oynent in 1992, Nelson had participated in a research project
on Mol okai coordinated by Dr. Ho and clainmed that Dr. Ho treated
her differently fromother male professors on the research team
For exanple, Nelson clained that she encountered difficulties in
obtaining material fromDr. Ho that was necessary for her to
eval uate data for publication

Wth respect to Dr. Buxton, Nelson testified that he

repeat edl y nade of fensive and degradi ng conments to her and about



wonen in general. For exanple, Nelson clainmed that, when she was
arrangi ng books and files in her new office at the University,

Dr. Buxton, whose office was next to hers, remarked, “That’'s how
we like to see wonen around here on their knees and beggi ng.”

Ron Het zl er, another HPER faculty nmenber at the tine, testified
that he recalled Dr. Buxton nmaking such a coment and that it
“didn’t seem appropriate.” Dr. Buxton admtted telling Nel son
that it was good to see her down on her knees putting her books
away, but essentially explained that, to him it neant that she
was settling into her new job. Nelson also testified that, at a
faculty neeting, Dr. Buxton nmade a comment about her brain
surgery, saying that “the problemw th [Nel son] was that [she]
was too smart. That that’s why [she] had to have brain surgery
so they could take out part of [her] brain so [she] would be |ike
all the other wonen in the world.” Although Hetzler, who was
present at the faculty neeting, testified that he renmenbered the
comment, Dr. Buxton denied naking it. Nelson indicated that she
felt degraded by the comment and, thereafter, was unconfortable
at faculty neetings.

In Cctober 1994, Nel son organi zed a joint conference
bet ween the National Association for Grls and Wnen in Sport and
the Hawai ‘i State Association for Health, Physical Education and
Recreation and Dance educators. Allegedly, Drs. Ho and Buxton
wer e di spl eased and skeptical about the conference and her

participation in it, and Dr. Buxton asked Nel son whether “this



[was] going to be a wonen’s conference? 1Is this for wonen only?”
Nel son clained that her relationship with Dr. Ho further
deteriorated after the conference.

Nel son stated that, around Novenber or Decenber 1994,
she had several neetings with Ho about disparities in teaching
credit distribution between her and ot her mal e professors,® work
| oad i ssues, and her treatnent by Dr. Buxton. Dr. Ho allegedly
yell ed at her several tinmes and told her that she “wasn’t
grounded” in what she was saying. Dr. Ho admtted having a
t hree-hour neeting with Nel son during that time period, but
deni ed having an argunment. Dr. Ho al so denied that Nelson told
hi m about Dr. Buxton naking i nappropriate conments to her

Nel son testified that, in Decenber 1994, Dr. Buxton
told her and two other male professors that she woul d be
“canned.” Hetzler also admtted telling Nel son about runors that
she would be fired. Dr. Buxton denied telling Nelson that she
woul d be fired; however, he admtted that he had a conversation
wi th another faculty menber, Dr. Langford, in which they
di scussed the fact that the personnel comm ttee was probably

struggling with her contract renewal.

® For exanple, Nelson stated that she got into an argunent
with Dr. Ho because he had asked her to |ie about student
t eachi ng assignnents. She al so objected to giving male
prof essors, who were not teaching as many hours as they shoul d,
two credits for student teaching, while giving her only one
credit for “doing all the student supervision.” Dr. Ho denied
ever asking Nelson to lie.



Sonetinme between January 3 and 10, 1995, Nel son went to
t he Dean of the Coll ege of Education to discuss her concerns
about disparate treatnent and her problens with Dr. Ho.

According to Nelson, the Dean |istened to her concerns and
suggested that Nel son address her concerns to Dr. Ho in writing.
Shortly afterward, Nelson was told by Dr. Ho that her annual
contract renewal evaluation would be conducted in January, two
nmont hs earlier than she antici pated based on her previous years’
experience and what she believed was the policy with respect to
other faculty. Although Nelson’s contract was renewed for

anot her year by a four-to-one vote of the personnel conmttee,
she received negative comments about her performance. Dr. Ho's
i ndependent eval uation of Nel son reflected his concerns about her
| ack of publication in a peer-reviewed journal, referred to as a
“refereed journal.”

Nel son testified that, prior to her evaluation and
while at the University, she wote and published an instructor’s
manual on Human Mot or Devel opnent that was “on the shelves” in
January 1995. She also testified that she published several
papers and gave presentations at the University, obtained grants,
and published state performance standards for physical education
for use by the Hawai‘i Comm ssion on Perfornmance Standards for
t he University.

Nel son al so clained that, in January 1995, she had an

epileptic seizure for the first tine since her brain surgery in
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1990 and that, thereafter, her health began to deteriorate due to
the stress of the discrimnatory treatnment. As previously

stated, Nelson filed a formal conplaint with the University s EEO
office in February 1995 and eventually filed a charge of
discrimnation with the HCRC and the EECC in July 1995. Dr. Ho
clainmed that, after February 1995, he did not participate in

di stributing Nelson s teaching assignnents because he was told
that the Dean’s office would be taking over this task.

Nel son clained that, in 1995 and 1996, the University
deni ed several requests for accommodations for her disability and
that the discrimnatory treatnment continued. On cross-
exam nation, Nelson admtted that several of her requests, such
as a reduction in work | oad and relocating her office away from
Dr. Buxton, were granted. Her contract was not renewed in 1996
Nel son cl ai med that she has been unable to work since she |eft
the University in 1997 and that she was |iving on “Soci al
Security disability.”

Dr. Mary Ann Prater (Dr. Prater), fornmerly chair of the
Depart ment of Special Education, testified that she was asked to
be substitute chair of the HPER departnent personnel conmttee
reviewi ng Nelson’s contract renewal in 1996 because the HPER
departnment needed an external evaluator. Dr. Prater stated that
she recomended renewal because Nel son had submtted articles for

“referee review,” had witten a book, had witten a grant
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application for external funding, and her teaching eval uations
were positive.

Nel son’ s psychiatrist, Shepard G nandes, M D. (Dr.
G nandes), who had been treating Nel son since 1995, testified
that Nel son had a seizure disorder that could be triggered by
stress and depression and opined that her seizures returned in
1995 as a result of stress and the episodes, as described by
Nel son, involving Drs. Ho and Buxton. Nelson suffered from nmaj or
depression, panic attacks, and seizures that posed a major risk
to her health. Dr. Gnandes testified that Nel son was now
“totally disabled” because of “the stress she was subjected to in
her job at the University.” He clainmed that Nel son was not only

unable to return to work at the University, but “unable to work

in any work place.” She also would experience pain and suffering
in the future for the rest of her life. Further, Dr. G nandes
stated that Nel son had an outstanding bill at his office, her

nmedi cal bills for services were about $10,000 per year, and her
medi cati on costs ranged from $300 to $500 per nonth.

In addition to Drs. Ho and Buxton, who deni ed nost of
Nel son’ s al |l egati ons, see discussion supra, Defendants called
several faculty nmenbers to testify. Charles T. Araki, fornmer
I nterimdean of the Coll ege of Education, testified that he
revi ewed t he HPER departnent personnel committee’s
recomrendati ons regarding Nel son’s contract renewal in 1996 and

that Nel son’s contract was not renewed because of her “l| ack of
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publication.” The court admtted into evidence a letter witten
by Araki to Nelson inform ng her of her nonrenewal. Nelson
objected to the adm ssion of a menorandumto Araki fromthe
personnel commttee regarding its reconmmendati ons for nonrenewal ,
apparently based on the trial court’s prior ruling on the notion
in Iimne regardi ng evidence of the nonrenewal, but the
menor andum was eventually admitted into evidence.*

Def endants al so call ed Boyd Sl onoff, MD. (Dr.
Sl onoff), a psychiatrist who had conducted an i ndependent nedi cal
exam nation (I ME) of Nelson in March 1997 and had revi ewed her
medi cal history. Dr. Slonoff testified that Nel son had a history
of depression and opi ned that she suffered from an occupati onal
probl em and an adjustnent disorder, which he also referred to as

a personality disorder, but that she was capabl e of working.

4 The menorandum summari zed Nel son’s instructional,
research, scholarly, and service activities, as well as her
prof essi onal and personal qualities. Negative coments focused

on her lack of publications and her “personal qualities.” These
comments i ncluded statenents that “Nel son has chosen to isolate
hersel f from her coll eagues” and has “little direct coll eague

col |l aboration with any other departnent nenber regarding
I nt erdepartnental business or research.”
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After Defendants called their |ast w tness, Nelson
prof fered rebuttal evidence of Nel son’s publications between 1995
and 1996 to chal | enge Defendants’ explanation for the nonrenewal
of her contract in 1996. Nelson also sought to recall Dr.

G nnades to counter Dr. Slonoff’s testinmony. Defendants argued

t hat Nel son shoul d have brought out this evidence in her case-in-
chief. The court denied Nelson's request to present additional
evidence in rebuttal.

In closing argunent, Nel son cl ai ned danages in the
amount of $300, 000 for nedi cal services, $108, 000 for medication,
$62, 000 for | ost wages, $940,000 for future loss of incone, and
$900, 000 for general pain and suffering.

During the settling of jury instructions, the trial
court refused six of Nelson's supplenental instructions regarding
the elenments and definition of sexual harassment. |Instead, the
trial court gave Defendants’ requested instructions on sexual
har assment .

C. Ver di ct

On Decenber 16, 1998, the jury returned a verdict,
awar di ng Nel son $50, 000 i n general damages for N ED, but found in
favor of Defendants on all other clainms. On Decenber 18, 1998,
Def endants filed a notion for JNOV, and Nelson filed a notion for
new trial or to amend the judgnent. On Decenber 28, 1998, the
trial court granted Defendant’s notion for JNOV, dism ssed the

NI ED claim and denied Nelson’s notion for newtrial. Judgnent
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was entered in favor of Defendants, and Nelson’s tinely appeal
fol | oned.
1. DI SCUSSI ON

A. Admissibility of Rebuttal Evidence

Nel son contends that the trial court abused its

di scretion by denying her request to present rebuttal evidence to
show t hat Defendants’ proffered reason for the nonrenewal of her
contract in 1996, i.e., lack of publication, was a pretext and to
refute Dr. Slonoff’s testinony regarding Nelson’s ability to
wor k. Defendants argued that such evidence was “just rehashing
what has already been submtted or should have been submitted to
the [c]Jourt in [Nelson s] case-in-chief.” The court disall owed
Nel son’s proffered rebuttal evidence, stating, in pertinent part,

as foll ows:

[R] ebuttal evidence is evidence which is used to rebut
evidence introduced primarily by the opposing party in which

the plaintiff . . . in essence would have been
surprised by what it has. In other words, that you had no
idea that the evidence that was being brought forth was
going to be brought forth by the defendants. And you did
not have an opportunity to either discover it or to
introduce any evidence in your [case-in-chief] to counteract
it.

And, obviously, what you have proposed now i s not
rebuttal evidence as far as this [c]ourt is concerned. So,
accordingly, 1I'm precluding your proffered rebutta
evi dence.

“In civil trials generally, the introduction of
evidence in rebuttal and in surrebuttal is a matter within the
di scretion of the trial court and appellate courts will not

interfere absent a[n] abuse thereof." Housing Finance and Dev.

Corp. v. Ferguson, 91 Hawai'i 81, 93, 979 P.2d 1107, 1119 (1999)
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(internal quotation marks omtted); see also Ditto v. MCurdy, 86

Hawai 'i 84, 87, 947 P.2d 952, 955 (1997); Takayanmm v. Kai ser

Foundation Hosp., 82 Hawai‘ 486, 495, 923 P.2d 903, 912 (1996).

In order to determ ne whether there has been an abuse of

di scretion, we nust exani ne the sequence of the trial. Takayans,
82 Hawai ‘i at 496, 923 P.2d at 913. This court has recognized
three general rules with respect to the adm ssion of rebuttal
evidence. First, as a general rule, a party is bound to give al
avai |l abl e evidence in support of an issue in the first instance
it israised at trial and will not be permtted to hold back

evi dence confirmatory of his or her case and then offer it on
rebuttal. See id. at 497, 923 P.2d at 914. *“Second, this
general rule does not necessarily apply where the evidence sought
to be presented on rebuttal is ‘negative of a potential defense,
even if the evidence is also confirmatory of an affirmative
position upon which the party seeking to present the evidence
bears the burden of proof.” 1d. Third, although a plaintiff is
not required to call, during his or her case-in-chief, every
concei vabl e wi tness who m ght contradict a potential defense

witness, it is also generally true that
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[a] party cannot, as a matter of right, offer in rebuttal
evidence which was proper or should have been introduced in
chief, even though it tends to contradict the adverse
party’'s evidence and, while the court may in its discretion
admt such evidence, it may and generally should decline to
admt the evidence.

Id. (citations onmtted).

Nel son’s proffered evidence of her publications was
“confirmatory of her case” in that it tended to prove that she
fulfilled her research responsibilities, worked in collaboration
wi th col | eagues, and nmade progress toward publications as
recomrended in her 1995 evaluation and that, therefore, the
negati ve eval uati ons and adverse enpl oynent deci sions were based
on discrimnation or retaliation rather than on her perfornmance.
The evi dence al so specifically rebutted Defendants’ clains that
Nel son was term nated because she did not fulfill her duties and
that she was not entitled to damages for her | oss of incone.
Sonme of Nelson’s proffered rebuttal evidence, which included an
article co-authored with anot her nenber of the faculty, also

specifically rebutted negative cormments nade in the personnel

conm ttee’s evaluation, e.qg., that Nelson “has chosen to isolate
herself from her colleagues[.]” See supra note 4.

Because the trial court’s ruling on the notion in
|l imne ostensibly precluded evidence of the 1996 contract renewal
process, we cannot conclude that Nel son “held back” confirmatory
evi dence of her case. Mdrreover, it is unreasonable to suggest
t hat Nel son shoul d have antici pated that Defendants woul d present

specific evidence of the 1996 contract renewal process --
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especially in light of their notion in limne -- or that they
woul d be all owed, over objection, to introduce the 1996 personnel
commttee’s evaluation of Nelson. Although she presented sone
evi dence of her publications during her case-in-chief, it was
introduced primarily in the context of refuting Dr. Ho's 1995
negative eval uation and di scussing her work |oad generally.® 1In
our view, the trial court’s ruling unreasonably precluded Nel son
frompresenting any rebuttal evidence to specifically refute

Def endant’ s purported reasons for not renewi ng her contract.
Further, the exclusion of such evidence could have contributed to
the jury’s verdict regarding Nelson s clainms of enploynent

di scrim nati on based on sex and disability and her clai m of

damages for infliction of enotional distress.®

> There was sone evidence, however, regarding the
nonrenewal of her contract in 1996 inasnmuch as Dr. Prater did
testify, inter alia, that she reconmended Nel son for renewal in
1996.

® Nel son al so argues that, based on the burden-shifting
framework for analyzing the devel opnent of proof in enploynent
di scrimnation cases set forth in Furukawa v. Honol ulu Zool ogi cal
Society, 85 Hawai‘i 7, 12-13, 936 P.2d 643, 648-49 (citing
McDonnel - Douglas Corp. v. Green, 411 U S. 792 (1983)),
reconsideration denied, 85 Hawai‘i 7, 936 P.2d 643 (1997), she
was entitled to present rebuttal evidence to establish that
Def endants’ proffered reasons for not renewi ng her contract were
nmerely pretextual. In Furukawa, this court described the three-
part framework as foll ows:

First, the plaintiff nmust denonstrate by a
preponderance of the evidence that there was
di scrimnation on the basis of a protected
characteristic. Establishnment of the prima facie
case in effect creates a presunption that the
enpl oyer unlawfully discrimnated against the

(conti nued. . .)
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Based on the foregoing, we hold that the trial court
abused its discretion in excluding Nelson’s proffered rebuttal

evidence with respect to her publications and that the exclusion

5C...continued)
enpl oyee. The burden of production then shifts to
the defendant to proffer a legitimte,
nondi scrim natory expl anati on of the adverse
enpl oynent action. Finally, if a defendant
successfully rebuts the presunption, the burden
returns to the plaintiff, to show that the

def endant’ s expl anati on was pretextual. The
burden of persuasion remains at all tines on the
plaintiff.

Fur ukawa, 85 Hawai ‘i at 12-13, 936 P.2d at 648-49 (interna
guotations and citations omtted). Defendants contend that,
because the trial court had properly precluded Nel son from
presenting evidence regarding the nonrenewal as a separate claim
for relief or adverse action, the burden-shifting framework was
not applicable. However, we need not decide this issue because,
assum ng arqguendo that the burden-shifting framework was not
applicable to the nonrenewal as an i ndependent adverse action,
the trial court nonethel ess abused its discretion by excluding
Nel son’s proffered rebuttal evidence. Nelson' s proffered
rebuttal evidence was relevant to her discrimnation clains based
on her treatnent while at the University and her claimfor
damages and, as di scussed above, the trial court permtted

Def endants to introduce evidence of the nonrenewal over

obj ecti on.

Al though the trial court’s ruling on the notion in |imne
was not raised as a separate point of error on appeal, the
adm ssibility of evidence of the 1996 contract renewal process is
related to other issues raised on appeal, and we believe that
sone gui dance on remand is appropriate. In support of the notion
to exclude evidence of the 1996 contract renewal process,
Def endants argued that such evidence was not admi ssible in part
because Nelson failed to file a charge of discrimnation with the
HCRC based on the nonrenewal, which precluded the court from
considering the nonrenewal as part of the discrimnation claim
However, we note that HRS § 378-3(10) (Supp. 1994), see infra
note 16 and acconpanying text, excepts victins of sexual
harassnment from having to file discrimnation conplaints with the
HCRC prior to filing civil actions for sexual harassnment or
infliction of enotional distress related thereto.
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of such evidence prejudiced Nelson with respect to her clains for
enpl oyment discrimnation and infliction of enotional distress.

At trial, Nelson also sought to recall Dr. G nandes in
rebuttal to refute Dr. Slonoff’s testinony that Nel son was able
to continue working in March 1997. Specifically, Nelson
proffered rebuttal included Dr. G nandes’ testinony that: (1) he
reported Nelson’s disability to the Social Security Ofice, and
Nel son is now on disability; (2) stated the reasons why he
di sagreed with Dr. Slonoff’s opinion that Nel son was able to work
in 1997 and 1998; (3) although Nel son had had prior bouts of
depression, she was able to work during the prior bouts because
they were not as severe as the enotional distress she suffered
due to Defendants’ actions; (4) he reported Nelson’ s job
restrictions to the University; and (5) his nmedical opinion is
based on a | ongstanding relationship with Nelson, in contrast to
t he two-hour interview conducted by Dr. Slonoff. Defendants
argued that Nel son shoul d have presented all of the foregoing
evi dence in her case-in-chief because she was given Dr. Slonoff’s
| ME report prior to trial, no new evidence was introduced by
Def endants, and Dr. G nandes had already testified as to his
treatment of Nel son and her history of depression. W agree with
Def endant s.

The proffered rebuttal testinony of Dr. G nandes was
clearly confirmatory of Nelson's case and supported her claimfor

damages. However, unlike her proffered evidence to rebut the
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Def endants’ reasons for not renewi ng her contract, Nelson could
and shoul d have presented such evidence in her case-in-chief.

I ndeed, Dr. G nandes had already testified as to his treatnent of
Nel son, her depression, and why he believed she was unable to
work. Wth respect to evidence that Nel son was on disability,
there is no indication that this evidence was “new or could not
have been introduced earlier, Nelson herself testified that she
was on “Social Security disability,” and Nel son shoul d have
presented all avail abl e evidence in support of damages in her

case-in-chief. See Takayanmn, 82 Hawai ‘i at 496-97, 923 P.2d at

913-14. Thus, we hold that the trial court did not abuse its
discretion in denying Nelson's request to recall Dr. G nandes in
rebuttal .

B. Jury Instructions

Nel son contends that the trial court erred in
instructing the jury regardi ng the sexual harassnent claim by
gi ving Defendants’ requested instruction No. 9 [hereinafter,
instruction No. 9], quoted infra, and failing to give her
request ed suppl enental instructions.” Nelson clains that
i nstruction No. 9 was “verbose, junbled, and confusing” and

m sstated the | aw regardi ng sexual harassnent.

” The court rejected Nel son’s proposed suppl enent al
instructions Nos. 9, 12, and 13, which defined the el enents of
Nel son’ s sexual harassnent clai magainst the University, Dr.
Buxton, and Dr. Ho, respectively, as well as instructions Nos.
46, 47, and 48, which addressed the neaning of the term
“notivating factor.”
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"When jury instructions, or the omssion thereof, are
at issue on appeal, the standard of review is whether, when read
and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or

m sl eading.” Hirahara v. Tanaka, 87 Hawai'i 460, 462, 959 P.2d

830, 832, reconsideration denied, 87 Hawai ‘< 460, 959 P.2d 830

(1998) (citing Craft v. Peebles, 78 Hawai'i 287, 302, 893 P.2d

138, 153 (1995)). "Erroneous instructions are presunptively
harnful and are a ground for reversal unless it affirmatively
appears fromthe record as a whole that the error was not

prejudicial.” 1d. at 463, 959 P.2d at 833 (citing Tabieros v.

Cark Equip. Co., 85 Hawai'i 336, 350, 944 P.2d 1279, 1293

(1997)).

1. Hawai i Law

Nel son brought a sexual harassment claimpursuant to
HRS § 378-2, which provides:

It shall be an unlawful discrimnatory practice .

[b]ecause of . . . sex . . . [flor any enployer to refuse to
hire or enploy or to bar or discharge from enpl oynent, or
otherwi se to discrimnate against any individual in
compensation or in the terms, conditions, or privileges of

empl oyment [ . ]

Sexual harassnment is a formof sex discrimnation prohibited by

HRS § 378-2. See Hawai‘i Adm nistrative Rules (HAR)

8§ 12-46-109(a) (1998). GCenerally, there are two different forns
of sexual harassnent: “quid pro quo” and “hostile environnment.”

See Steinberg v. Hoshijo, 88 Hawai‘ 10, 18 n. 11, 960 P.2d 1218,

1226 n. 11, reconsiderati on denied, 88 Hawai‘ 10, 960 P.2d 1218
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(1998); Ellison v. Brady, 924 F.2d 872, 875 (9th G r.1991); see

also HAR 8§ 12-46-109(a). “Quid pro quo” cases generally involve
al l egations that an enpl oyer conditioned enpl oynent benefits on
sexual favors. Ellison, 924 F.2d at 875. *“Hostile environment”

sexual harassnment (HESH) is defined as:

Unwel come sexual advances, requests for sexual favors, and
ot her verbal or physical conduct or visual fornms of
harassnent of a sexual nature constitute sexual harassnment
when . . .[t]hat conduct has the purpose or effect of
unreasonably interfering with an individual's work
performance or creating an intim dating, hostile, or

of fensi ve working environnment.

HAR 8§ 12-46-109(a)(3) (enphases added). The aforenentioned
definition of HESH is virtually identical to the correspondi ng
federal regulations under Title VII of the Cvil R ghts Act,?
adopted by the EECC. See 29 C.F.R § 1604.11(a)(3) (2000).
This court has held that a HESH cl ai m exi sts when an

enpl oyee can show

1. that he or she was subjected to sexual advances,
requests for sexual favors, or other verbal or physica
conduct of a sexual nature,
2. that this conduct was unwel come; and
3. that the conduct had the purpose or effect of
either:
a. unr easonably interfering with an
individual’'s work performance or
b. creating an intim dating, hostile, or
of fensive work environnment.

St ei nberg, 88 Hawai‘i at 18, 960 P.2d at 1226 (citing HAR
8§ 12-46-109) (enphases added). The aforenentioned holding in
St ei nberg tracks the | anguage of HAR § 12-46-109(a)(3) and nakes

clear that a plaintiff can establish a claimby show ng that the

8 See Civil Rights Act of 1964, 8§ 701 et. seq., as anended,
42 U.S.C. 8 2000e et. seq. (1994).
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al | eged sexual conduct had the purpose or effect of either
(a) unreasonably interfering with work performnce, or
(b) creating an intimdating, hostile, or offensive work
envi ronment .
In addition to the foregoing elenents, a plaintiff is
al so required to establish that the harassi ng conduct was “severe

or pervasive.” See Steinberg, 88 Hawai‘i at 18, 960 P.2d at

1226. However, in discussing this “severe or pervasive’

requi renent, state and federal courts and agenci es have used
sonewhat inconsistent |anguage. For exanple, based on federal
case law interpreting Title VI, Steinberg discussed the

perspectives to be used in evaluating a HESH cl ai mas foll ows:

[ T] he perspective to be used is that of the victim Thus,

if the complainant is a woman, the objective standard is met
if a reasonable woman woul d consi der such conduct
sufficiently severe or pervasive to alter the conditions of
empl oynent and either [(a)] unreasonably interfere with work
performance or [(b)] create an intim dating, hostile, or

of fensive work environment.

Id. at 18, 960 P.2d at 1226 (enphases added) (citing, inter alia,

Ellison, 924 F.2d at 878-79. The |language in Steinberg, setting
forth the “severe or pervasive” requirenent (see underscored text
above), although not incorrect, is different fromthe standard

di scussed in Ellison. See Ellison, 924 F.2d at 879 (stating that

a plaintiff nust show that conduct was “sufficiently severe or
pervasive to alter the conditions of enploynment and create an
abusi ve working environnent”).

The required show ng has al so been described by the

HCRC as fol |l ows:
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The conduct was sufficiently severe or pervasive to alter
the conditions of enmploynment, such as having the purpose or
effect of [(a)] unreasonably interfering with an

i ndi vidual's work performance or [(b)] by creating an
intimdating, hostile or offensive working environnent.

Santos v. Niim, No. 91-001-E-SH at 2 (HCRC Final Decision Jan.

25, 1993) (adopting conclusions of |aw from Proposed Deci sion

Nov. 4, 1992 at 27) (citing, inter alia, HAR § 12-46-109(a)(3);

Ellison, supra).

Nel son contends that instruction No. 9 was m sl eadi ng

and m sstated Hawai‘i law by, inter alia, stating that Nelson had

to prove that the conduct had the “purpose or effect” of both
“altering the conditions of [Nelson s] enploynent and creating an
intimdating, hostile, abusive, or offensive working
environnment.” Nelson essentially argues that, inasmuch as the
term*“alter the conditions of enploynment” is simlar to
alternative (a) (“unreasonably interfering with work
performance”), instruction No. 9 inproperly suggested that Nel son
was required to prove both (a) and (b). Defendants recognize
that instruction No. 9 used | anguage different fromthat used in
Hawai i courts and by the HCRC in describing the required

showi ng, but maintain that the difference is immuaterial.

Def endants contend that the trial court correctly instructed the
jury based on the United States Suprene Court’s decision in

Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986), which

requires the plaintiff to establish that the all eged conduct was
“sufficiently severe or pervasive to alter the conditions of the

victim s enploynent and create an abusive environment.” See id.
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at 67 (internal quotations and brackets omtted) (bold enphasis

added); see also Ellison, 924 F.2d at 879.

Because the | anguage used in both state and federal
case law to describe the required showi ng i s sonewhat
i nconsi stent, we believe that it is necessary to review the
devel opnent of the “severe or pervasive” requirenment found in the
federal case law and relied upon by this court in Steinberqg.

2. Federal case Law

Cenerally, federal case law affirnms the EECC
regul ati ons defining sexual harassnent, which are nearly
identical to Hawaii’'s regul ations, making clear that a clai mant
must show that the all eged conduct had the “the purpose or effect
of [(a)] unreasonably interfering with an individual's work
performance or [(b)] creating an intimdating, hostile, or
of fensi ve worki ng environnent” and that (a) and (b) describe two

di screte nmethods of establishing a claim See, e.q., Ellison,

924 F.2d at 876 (citing 29 CFR §8 1604.11(a)(3)) (enphasis added);

Meritor Savings Bank, 477 U. S. at 65. Federal case | aw al so

adds two requirenents to the elenents of a HESH claim (1) that
t he conduct be severe or pervasive; and (2) that the conduct be
eval uated both fromthe subjective standpoint of the claimant and
fromthe objective standpoint of a reasonabl e person of the
claimant’s gender in the claimant’s position. See discussion

infra. However, the federal courts have used varied and
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soneti mes confusing | anguage to describe the el enents of a HESH
claim

The federal court in Ellison affirned the definition of
HESH, set forth in the EECC regul ati ons, as unwel comre sexual
conduct that has “the purpose or effect of unreasonably
interfering with an individual's work performance or creating an
intimdating, hostile, or offensive working environnent.” 924
F.2d at 876 (citing 29 CFR 8§ 1604.11(a)(3)) (enphasis added). In
addition, Ellison provided that the clainmnt nmust establish that
t he conduct was “sufficiently severe or pervasive to alter the
condi tions of enploynent and create an abusive working

environnent.” See id. at 879; see also Harris v. Forklift

Systens, Inc., 510 U. S 17, 21 (1993). The “severe or pervasive”’

requi renent discussed in Ellison and other federal cases nust be
read in context.

Al t hough not clearly articulated, the court in Ellison
di scussed the “severe or pervasive” requirenent in the context of
bal anci ng the need to evaluate the harasser’s conduct fromthe
vi ewpoi nt of the victim which often requires an analysis of the

di fferent perspectives of nen and wonen,® and the need to ensure

°® The court enphasized that, “in evaluating the severity
and pervasi veness of sexual harassnent, we should focus on the
perspective of the victim |If we only exanm ned whet her a
reasonabl e person woul d engage in all egedly harassi ng conduct, we
woul d run the risk of reinforcing the prevailing |evel of
discrimnation.” Ellison, 924 F.2d at 878 (citations omtted).
The court recogni zed that:

(continued. . .)

-27-



that enployers are not held liable for trivial occurrences. 924

F.2d at 878-79. The court stated that,

[i]n order to shield enployers from having to acconmodate
the idiosyncratic concerns of the rare hyper-sensitive

empl oyee, we hold that a female plaintiff states a prim
facie case of hostile environment sexual harassment when she
al | eges conduct which a reasonable woman woul d consi der
sufficiently severe or pervasive to alter the conditions of
enmpl oyment and create an abusive working environment.

ld. at 879. The court in Ellison found no inconsistency between

the “severe or pervasive’” requirement and the EECC regul ati ons.

Id. at 877 (citing Meritor Savings Bank, supra). Indeed, there
is no conflict between the regulations and the requirenent that a
cl ai mant show t he conduct was “sufficiently severe or pervasive
to alter the conditions of enploynment” because the phrase “alter
the conditions of enploynment” is nmerely a general reference to
the statutory prohibition against discrimnation in the “terns,
conditions, or privileges of enploynent,” see HRS § 378-2,

supra, rather than a reference to the “interference with work

performance” elenent in the regul ations.

°C...continued)
[a] conpl ete understanding of the victins view
requires, anong other things, an analysis of the
di fferent perspectives of nmen and wonen. Conduct
t hat many nen consi der unobjectionable may of fend
many wonen.

ld. at 878-79 (citations and footnotes omtted).

10 We note that a nunber of federal decisions follow ng
Ellison have defined the elenments of a HESH claimin several
di fferent ways, using specific |anguage fromthe regul ati ons and
Ellison interchangeably and sonmewhat inconsistently. See, e.q.,
Fenton v. H San, 174 F.3d 827, 829-30 (6th G r. 1999) (describing
the required show ng as conduct that “unreasonably interfered
(conti nued. . .)
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The addition of the “severe or pervasive” requirenent
to the regulations did not change the two discrete nethods of
establishing a claimdescribed in the regulations: show ng that
the harasser’s conduct had the purpose or effect of
(a) unreasonably interfering with performance or (b) creating an
intimdating, hostile or offensive environnent. In other words,
by stating that conduct nust be “sufficiently severe or pervasive
to alter the conditions of enploynent and create an abusive

wor ki ng environnent[,]” see, e.qg., Ellison, 924 F.2d at 879, we

do not believe that the federal case |law intended to change the
“or” to an “and.” Under Ellison, unwel cone sexual conduct that
has the effect of “unreasonably interfering with work
performance,” can, by itself, establish a prima facie case. See

924 F.2d at 877; see also Harris, 510 U S. at 22 (distinguishing

tangi ble interference with work performance fromthe creation of
an abusive environnment, describing these two concepts as

alternative ways of establishing a clain).

10, .. conti nued)
with the plaintiff's work performance or created a hostile or
of fensi ve work environnent that was severe or pervasive” (citing,
inter alia, Burlington Indus., Inc. v. Ellerth, 524 U S. 742
(1998)) (bold enphasis added)); Bowran v. Shawnee State Univ.,
220 F.3d 456, 463 (6th Cir. 2000) (describing the “severe or
pervasive” requirenent as the objective standard to be used in
eval uating the claim.

' |n Harris, the United States Suprene Court stated that

[a] discrimnatorily abusive work environnent,
even one that does not seriously affect enpl oyees’
psychol ogi cal wel | -being, can and often w ||

(conti nued. ..)
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severe or

work envir

Further, it is the harasser’s conduct which nust be

pervasive, “not its effect on the plaintiff or on the

onnment.” Hurley v. Atlantic Gty Police Dept., 174

F.3d 95, 115 (3d Cir. 1999) (citing, inter alia, Ellison, 924

e,

.conti nued)

detract from enpl oyees’ job perfornmance,

di scourage enpl oyees fromremaining on the job, or
keep them from advancing in their careers.
Moreover, even without regard to these tangible
effects, the very fact that the discrimnatory
conduct was so severe or pervasive that it created
a work environnent abusive to enpl oyees because of
their . . . gender . . . offends Title VII's broad
rul e of workplace equality.

510 U.S. at 22. W further note that an individual may be

subj ect ed
of f ensi ve
she is per

to a hostile environnent (e.g., threats, intimdation,
remar ks), but continue to “perforni well, even if he or
form ng under additional stress. Such an individual is

not precluded fromclaimng sexual harassnment. Cf. Harris, 510
US at 25 (Gnsberg, J., concurring) (In order to show that
conduct unreasonably interfered with work performance, a

“plaintiff

need not prove that his or her tangible productivity

has declined as a result of the harassnent.” (Cting Davis v.

Monsanto Chemical Co., 858 F.2d 345, 349 (6th Cr. 1988))). The
Suprene Court has al so recogni zed that, “[s]o long as the
envi ronnment woul d reasonably be perceived, and is perceived, as

hostil e or
psychol ogi
omtted).

abusive, there is no need for it also to be
cally injurious.” Harris, 510 U S. at 22 (citations
“IT]itle VI1 conmes into play before the harassing

conduct |eads to a nervous breakdown.” |d.

The Court in Harris went on to state that

[c]onduct that is not severe or pervasive enough
to create an objectively hostile or abusive work
envi ronment --an environnent that a reasonable
person would find hostile or abusive--is beyond
Title VII's purview. Likewse, if the victimdoes
not subjectively perceive the environnment to be
abusi ve, the conduct has not actually altered the
conditions of the victinis enploynent, and there
is no Title VII violation.

510 U. S, at 21-22.
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F.2d at 878); Equal Enploynment Opportunity Conmin v. M tsubish

Motor Mg. of Am, Inc., 990 F. Supp 1059, 1074 n.6 (C.D. 1I1.

1998). The focus on the harasser’s conduct is al so evident from
the statement by the court in Ellison that “the required show ng

of severity or seriousness of the harassing conduct varies

inversely with the pervasiveness or frequency of the conduct.”

See Ellison, 924 F.2d at 878 (enphases added) (citations

omtted). Essentially, the “severe or pervasive” requirenent
reflects a general concern that an enployer not be held liable

for trivial conduct. See, e.qg., Faragher, 524 U S. at 788 (“A

recurring point in [federal cases] is that ‘sinple teasing,
of fhand comments, and isolated incidents (unless extrenely
serious) wll not anmpbunt to discrimnatory changes in the ‘terns
and conditions of enploynent.”” (Citations omtted.)). Despite
some of the confusing and inconsistent |anguage used in
describing the required showing for a HESH claim when read in
context, the federal decisions support the definition of
harassnment set forth in the EECC and the HCRC regul ati ons and do
not actually conflict with Hawai‘i |aw.

Not wi t hst andi ng the above, this court need not resolve
any inconsistencies in the federal case law. Nor would it be
wi se for us to inport such confusing or inconsistent |anguage
into our case |law. Mreover, although “the federal courts’
interpretation of Title VII is useful in construing Hawai ‘i

enpl oynment discrimnation law,]” Sam Teague, Ltd. v. Hawai ‘i
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Cvil Rights Commin, 89 Hawai‘i 269, 281, 971 P.2d 1104, 1116

(1999), it is not controlling.

3. El ements of a daim

Based on the foregoing, we take this opportunity to
clarify the elements of a HESH claimset forth in Steinberg and
hold that, in order to establish a HESH claim the clai mant nust
show that: (1) he or she was subjected to sexual advances,
requests for sexual favors, or other verbal or physical conduct
or visual fornms of harassnent of a sexual nature; (2) the conduct

was unwel conme; (3) the conduct was severe or pervasive; (4) the

conduct had the purpose or effect of either: (a) unreasonably

interfering with the claimant’s work performance, or (b) creating

an intimdating, hostile, or offensive work environnent; (5) the

claimant actually perceived the conduct as having such purpose or
effect; and (6) the claimant’s perception was objectively
reasonable to a person of the claimnt’s gender in the sane
position as the clai mant.

In addition, with regard to the third el enent of the
claim we observe that the required showi ng of severity or
seriousness varies inversely with the pervasiveness or frequency
of the conduct. For exanple, a single severe act can be enough
to establish a claim and nultiple incidents, each of which my
not be severe when considered individually, can be enough to

establish a clai mwhen eval uated col |l ectively.
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Mor eover, we enphasize that, to establish the |last two
el enents of a HESH claim it is not necessary for the claimant to
prove that he or she has suffered tangi bl e physical or

psychol ogi cal harm the claimant’s perception is the harm as

Il ong as the perception is objectively reasonable. See Harris,

supra.

Finally, we enphasize that, in evaluating a HESH cl ai m
for purposes of dism ssal, summary judgnent or judgnment as a
matter of law, or in instructing juries, courts must “look at the
record as a whole and at the totality of the circunstances, such
as the nature of the sexual advances and the context in which the
al l eged incidents occurred.” Steinberg, 88 Hawai‘ at 18, 960
P.2d at 1226 (citing HAR § 12-46-109(b)*). The “clarified”
standard set forth above is consistent with HAR 8§ 12-46-109(a)
and the HCRC s interpretation of the |law, see discussion supra,

whi ch shoul d be given due deference. See Hyatt Corp. v. Honolulu

Li quor Conmin, 69 Haw. 238, 242-43, 738 P.2d 1205, 1208 (“[It] is

a well established rule of statutory construction that, where an

adm ni strative agency is charged with the responsibility of

2 HAR 8§ 12-46-109(b) provides as foll ows:

I n determ ni ng whet her all eged conduct constitutes
sexual harassnent, the conm ssion will |look at the
record as a whole and at the totality of the

ci rcunst ances, such as the nature of the sexual
advances and the context in which the alleged

i ncidents occurred. The determ nation of the
legality of a particular action will be nade from
the facts, on a case by case basis.
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carrying out the mandate of a statute which contains words of
broad and indefinite nmeaning, courts accord persuasive weight to
adm ni strative construction and foll ow the sanme, unless the
construction is pal pably erroneous.” (Brackets in original.)),

reconsi deration deni ed, 69 Haw. 238, 738 P.2d 1205 (1987). This

“clarified” standard is not only consistent wth federal |aw,
but, at the sanme tinme, avoids the confusing | anguage contained in
sone of the federal cases.®®

4. Application of the Correct Standard

13 Justice Raml, in his dissent, refers to the majority’s
approach as the “separate elenent/alternative neans” approach and
suggests that it is not necessary to prove the fourth el ement
i dentified above in order to establish a HESH claim Consi dering
the fourth element, Justice Ranm| concludes that neither (a),
l.e., unreasonably interfering with an individual’s work
per formance, nor (b), i.e., creating an intimdating, hostile, or
of fensi ve work environnment, nust be proven, but that (a) and (b)
are nmerely “factors” to be considered in determ ning whet her,
based on the totality of the circunstances, the conduct was
“sufficiently ‘severe or pervasive’ to qualify as a HESH claim”
D ssent at 1-3. W disagree. Both federal and state case | aw
make clear that a claimant nust establish that the conduct had
t he purpose or effect of either (a) or (b). See discussion
supra. Wthout this requirenent, there would be no | egal
standard by which to eval uate whether a defendant’s all eged
conduct altered the “terns, conditions or privileges of
enpl oyment” -- which is, after all, a necessary show ng under the
statute. See HRS § 378-2. Concluding, as Justice Ram | does,
that courts should |look to the “totality of the circunstances”
does not create such a standard; it invites courts and juries to
create their own standards without reference to the | aw

Correctly viewed, our approach is consistent with the
“totality of the circunstances” approach adopted by the HCRC.
See supra note 12. In other words, courts must consider the
totality of the circunstances when determ ning whether a
cl ai mant has established (a) or (b), as well as the other
el ements of a HESH cl ai m
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In this case, the court instructed the jury that the

plaintiff rmust show that the enpl oyer

engaged in harassing conduct directed toward the plaintiff;
that sex was a motivating factor for the harassnment_ that
this conduct was unwel come and sufficiently severe or
pervasive that it had the purpose or effect of altering the
conditions of Plaintiff’'s enployment and creating an
intimdating, hostile, abusive, or offensive working
environment; the environment created by the conduct would
have been perceived as intimdating, hostile, abusive, or
of fensive by a reasonable person in the same position as
Plaintiff; that Plaintiff did in fact perceive the
environment as intimdating, hostile, abusive or offensive;
and this environnment caused plaintiff injury, damage, | oss,
or harm

In order to prevail on a claimof discrimnation in
the terms and conditions of enmployment, Plaintiff has the
burden of establishing by a preponderance of the evidence
that the “terms, conditions or privileges of enployment”
were altered by creating a work environment that was hostile
or abusive. Mere isolated incidents of harassment are not
sufficient.

In determ ning whether an environment is hostile or
abusi ve, you nust consider all the circunmstances. These may
i nclude frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or
hum liating, or a mere offensive utterance; and whether it
unreasonably interfered with Plaintiff’'s work performance.

Instruction No. 9. As previously stated, Nelson contends that
the foregoing Instruction No. 9 was confusing and erroneous. For
the reasons set forth below, we agree with Nel son.

First, the trial court instructed the jury, wthout
clarification, that the plaintiff nust show that “sex was a
notivating factor for the harassnent.” Instruction No. 9
incorrectly inplies that the plaintiff nust show that the
of fender was notivated by a desire to have sex with the victim

See Oncale v. Sundowner O fshore Services, Inc., 523 U. S. 75, 80

(1998) ("[H arassi ng conduct need not be notivated by sexual
desire to support an inference of discrimnation on the basis of

sex."). Inasnmuch as Nelson admtted that neither Dr. Ho nor Dr.
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Buxt on made any sexual advances toward her, this instruction
coul d have affected the jury' s verdict.
Second, Instruction No. 9 did not accurately reflect

the el enments of a HESH cl ai m under Hawai i |aw. See Steinberdg,

88 Hawai ‘i at 18, 960 P.2d at 1226; HAR § 12-46-109(a)(3); see
al so supra section I1.B.3. Nelson was required to establish, as
one elenent of a HESH claim that the all eged conduct had the
purpose or effect of either (a) unreasonably interfering with
wor k performance, or (b) creating an intimidating, hostile or

of fensive work environnent. |d. Nelson was not required to
prove any tangi ble effect upon her work or alteration in the
condition of her enploynent in addition to the creation of an

I ntimdating, hostile or offensive work environnent. See, e.qd.,

Harris, supra note 11 and acconpanying text. Instruction No. 9

i ndi cated that Nel son was required to prove that the conduct had

t he purpose or effect of both altering the conditions of

enpl oynent and creating an intimdating, hostile, abusive, or

of fensi ve worki ng environnent. Thus, the instruction nmay have

led the jury to believe, incorrectly, that Nelson was required to

prove sone alteration in the conditions of enploynent beyond the

creation of a hostile, abusive, or offensive work environnent.
Lastly, by instructing the jury that “[n]ere isol ated

incidents of harassnment are not sufficient,” the court

incorrectly suggested that a single act, even if it was severe,

could not establish a claim See Ellison, 924 F.2d at 878

- 36-



(“[T] he required show ng of severity or seriousness of the
har assi ng conduct varies inversely with the pervasiveness or

frequency of the conduct.”) (Cting, inter alia, King v. Board

of Regents of Univ. of Wsconsin Sys., 898 F.2d 533, 537 (7th

Cir. 1990) (stating that “a single act can be enough”)).

Based on the foregoing, we hold that the trial court’s
jury instruction regarding the elenents of a HESH claim when
considered as a whole, was prejudicially erroneous and
m sl eadi ng.

C JNOV

As previously stated, the jury returned a verdict in
favor of Nel son on her N ED claimand awarded Nel son $50,000 in
damages. Defendants’ noved for JNOV pursuant to Hawai‘i Rul es of
Civil Procedure (HRCP) Rule 50(b) (1980),'* seeking to set aside
t he verdict and have judgnent entered in their favor by arguing

that Nelson’s N ED claimwas barred by the exclusive renedy

4 We note that HRCP Rule 50 was recently anended and no
| onger refers to notions for directed verdict or for JNOV. HRCP
Rul e 50 (2000). The new rule, consistent with the Federal Rules
of Cvil Procedure (FRCP) Rule 50 (as anended in 1991), refers to
notions for “judgnment as a matter of law,” and notions nade after
trial are referred to as “renewed notions for judgnent as a
matter of law. ” "Where we have patterned a rule of procedure
after an equivalent rule within the FRCP, interpretations of the
rule by the federal courts are deened to be highly persuasive in
the reasoning of this court.” Gold v. Harrison, 88 Hawai'i 94,
105, 962 P.2d 353, 364 (1998) (citations omtted). The 1991
amendnent to the federal rules was not intended to result in a
substantive change to existing law. See Wight & MIler, Federa
Practice and Procedure, Cvil 2d § 2537 (1995). Simlarly, the
change in termnology in the 1993 anendnent to HRCP Rul e 50 was
not intended to result in a substantive change of existing
Hawai i | aw.
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provi sion of the workers’ conpensation law, i.e., HRS § 386-5
(1993), quoted infra. The trial court agreed and granted
Def endants’ notion for JNOV. Nelson contends that the tria
court erred in granting the notion because HRS § 386-5 does not
bar an enployee’s claimfor enotional distress related to sexua
har assnent .

It is well settled that a trial court's rulings on

directed verdict or JNOV notions are revi ewed de novo. In re

Estate of Herbert, 90 Hawai'i 443, 454, 979 P.2d 39, 50 (1999);

see also Torres v. Northwest Eng' g Co., 86 Hawai'i 383, 390, 949

P.2d 1004, 1011 (App. 1997).

Verdi cts based on conflicting evidence will not be set aside
where there is substantial evidence to support the jury's
findings. W have defined "substantial evidence" as
credi bl e evidence which is of sufficient quality and
probative value to enable a [person] of reasonable caution
to support a concl usion.

In deciding a motion for directed verdict or JNOV, the
evidence and the inferences which may be fairly drawn
therefrom nmust be considered in the |ight most favorable to
the nonmoving party and either notion may be granted only
where there can be but one reasonable conclusion as to the
proper judgnment.

Carr v. Strode, 79 Hawai'i 475, 486, 904 P.2d 489, 500 (1995).

The trial court’s ruling in this case was based on its
interpretation of the exclusive renedy provision of the workers’

conpensati on | aw.

When construing a statute, our forempst obligation is to
ascertain and give effect to the intention of the

| egi sl ature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. And we nmust read
statutory |language in the context of the entire statute and
construe it in a manner consistent with its purpose

Korsak v. Hawaii Permanente Medical G oup, 94 Hawai'i 297, 303,

12 P.3d 1238, 1244 (2000) (quoting Gray v. Admnistrative
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Director of the Court, 84 Hawai'i 138, 148, 931 P.2d 580, 590

(1997)). "Laws in pari materia, or upon the same subject matter,
shal |l be construed with reference to each other. Wat is clear
in one statute nmay be called upon in aid to explain what is

doubtful in another." Credit Assocs. of Maui, Ltd. v. Brooks, 90

Hawai 'i 371, 373, 978 P.2d 809, 811 (1999) (citations omtted);
see also HRS 8§ 1-16 (1993). This court may al so consider "[t]he
reason and spirit of the law, and the cause which induced the

| egislature to enact it . . . to discover its true neaning." HRS
8§ 1-15(2) (1993).

The workers’ conpensation | aw covers enpl oyees who
suffer "personal injury either by accident arising out of and in
the course of the enploynment or by disease proxi mately caused by
or resulting fromthe nature of the enploynment[.]" HRS
§ 386-3(a) (Supp. 2000). Generally, the workers’ conpensation
schenme serves to bar a civil action for physical and enotional
damages resulting fromwork-related injuries and accidents. See

Furukawa v. Honol ulu Zool ogical Soc., 85 Hawai'i 7, 18, 936 P.2d

643, 654, reconsideration denied, 85 Hawai«i 7, 936 P.2d 643

(1997); HRS § 386-5. HRS § 386-5, the exclusive renedy
provi sion, provides as foll ows:

Exclusiveness of right to compensation; exception. The
rights and remedi es herein granted to an enployee or the
enpl oyee' s dependents on account of a work injury suffered
by the enpl oyee shall exclude all other liability of the
enmpl oyer to the enployee, the enployee's | ega
representative, spouse, dependents, next of kin, or anyone
else entitled to recover damages from the enpl oyer, at
common | aw or otherwi se, on account of the injury, except
for sexual harassment or sexual assault and infliction of
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emotional distress or invasion of privacy related thereto,
in which case a civil action may also be brought.

(Enphasi s added.) Defendants contend that the foregoing
exception applies only to clains based on intentional conduct and
that the legislature did not intend to allow plaintiffs to pursue
cl ai rs based on negligence. The plain |anguage of the statute
contains no such distinction or limtation. However, where there
is doubt, this court may |l ook to the |egislative history of a
statute to aid inits interpretation. See Gay, 84 Hawai'i at
148, 931 P.2d at 590.

HRS § 386-5 was anmended in 1992 to include an exception
to the exclusive renedy provision of the workers’ conpensation
| aw for certain clains related to sexual harassnent and sexual
assault. See 1992 Haw. Sess. L. Act 275, §8 2 at 722. Prior to

this anmendnent, in Lui v. Intercontinental Hotels Corp., 634 F.

Supp. 684 (D. Haw. 1986), the United States District Court for
the District of Hawai‘i had interpreted the exclusive renedy
provision to bar civil actions prem sed on sexual harassment or
sexual assault in the enploynment context. [d. at 688; see also
Furukawa, 85 Hawai'i at 18, 936 P.2d at 654 (discussing the 1992
amendnents). Faced with the foregoing interpretation of HRS
chapter 386 and concerns about the procedural limtations
contained in HRS chapter 378, which prescribes unl awf ul
discrimnatory practices, the |legislature passed Act 275. See
Hse. Conf. Comm Rep. No. 21, in 1992 House Journal, at 799

(“[HRS & 386-5] has been interpreted as barring a civil action
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prem sed on sexual harassnment or sexual assault in an enpl oynent
context. This bill would permt the filing of such an
action[.]”); Sen. Stand. Comnm Rep. No. 2588, in 1992 Senate

Journal, at 1155; see al so Furukawa, 85 Hawai'i at 18, 936 P.2d

at 654 (discussing Act 275 as a response to “concerns that
victinms of sexual harassnent were often so traumatized by the
occurrence that they mght fail to file with the conm ssion

wi thin 180 days” (internal quotation marks omtted)). Act 275
not only amended HRS § 386-5 to nake an exception to the

excl usive renedy provision of the workers’ conpensation | aw, but

it also, inter alia,' amended Hawaii’s HRS chapter 378

(prescribing discrimnatory practices) by adding HRS § 378-3(10)
(1993), which excepts victins of sexual harassnment and sexual
assault fromhaving to file discrimnation conplaints with the

HCRC under HRS § 378-4 (1993).! 1992 Haw. Sess. L. Act 275, § 1

1 |In addition, Act 275 anended HRS § 386-8.5, regarding
limts on third party liability, to extend the protection from
liability afforded to | abor organi zations to cover liability for
failing to negotiate or enforce a sexual harassnment or sexua
assault provision. See Haw. Sess. L. Act 275, § 3 at 722; Conf.
Comm Rep. No. 21, in 1992 House Journal, at 799.

' HRS § 378-4 provides that the HCRC “shall have
jurisdiction over the subject of discrimnatory practices nade
unl awful by this part.” HRS § 378-3(10), entitled “Exceptions,”
provi des that nothing in this part shall be deened to “[p]reclude
any enpl oyee frombringing a civil action for sexual harassnent
or sexual assault and infliction of enotional distress or
i nvasion of privacy related thereto; provided that
notw t hst andi ng section 368-12 [regarding notice of right to sue
i ssued by HCRC], the commi ssion shall issue a right to sue on a
conplaint filed with the conmssion if it determnes that a civil
action alleging simlar facts has been filed in circuit court.”
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at 721. The legislative history confirnms that the purpose of Act
275 was “to amend Chapters 378 and 386 . . . to enabl e enpl oyees

to file civil actions prem sed on sexual harassnment or sexual
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assault arising out of and in the course of enploynent."” Hse.

Conf. Comm Rep. No. 21, in 1992 House Journal, at 799; see also

Hse. Stand. Comm Rep. No. 766, in 1991 House Journal, at 1107
(stating that “persons seeking statutory relief under Hawai ‘i
Wor kers’ Conpensati on Law shoul d not be precluded from

mai ntai ning a cause of action arising out of the sane facts as
the workers’ conpensation claimin a court of law'). Thus, Act
275 was enacted for a renedi al purpose and nust be "construed
liberally in order to acconplish the purpose for which it was

enacted.” Alvarez v. Liberty House, Inc., 85 Hawai'i 275, 278,

942 P.2d 539, 542 (1997) (citing Flores v. United Air Lines,

Inc., 70 Haw. 1, 12, 757 P.2d 641, 647 (1988)).

The legislative history further reveals that | awrakers
considered and rejected | anguage limting the enotional distress
clainms covered by the exception to intentional infliction of
enotional distress. The initial version of House Bill No. 2131,
introduced in 1991, actually limted the exception to clains
based on intentional conduct, proposing the addition of the

foll owi ng subsection to HRS § 386-5:

Not hing in this chapter shall preclude any person from
mai ntai ning a cause of action for intentional infliction of
emotional distress or intentional invasion of privacy.

1991 H. B. 2131 (enphases added); see also Hse. Stand. Comm Rep.
No. 766, in 1991 House Journal, at 1107. The bill went through
several amendnents before reaching its final form See H B
2131, S.D. 1; HB. 2131, S.D. 1, C.D. 1; see also Sen. Stand.

Comm Rep. No. 2588, in 1992 Senate Journal, at 1155. Although
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we cannot determine fromthe legislative history the specific
reasons for deleting the “intentional” |anguage, Act 275, inits
final form excepted clains of “infliction of enotional distress”
rel ated to sexual harassment, without limtation, fromthe
excl usive renedy provision. 1992 Haw. Sess. L. Act 275, 8§ 2 at
722.

| nasmuch as (1) the plain | anguage of the exception in
HRS § 386-5 applies to clainms for “infliction of enotional
distress” without limtation, (2) the exception was a renedi al
provi sion that nmust be construed liberally, and (3) the
| egislative history does not support |limting the exception to
intentional infliction of enotional distress clains, we conclude
that the exclusive renedy provision of the workers’ conpensation
| aw does not bar clains for NIED rel ated to sexual harassnent.

Here, Nelson’s claimfor N ED was prenised on the sane
conduct as -- and, thus, “related to” -- her sexual harassnent
claim By agreenent of the parties, the court instructed the
jury as to the elenents of NIED as foll ows:

Plaintiff may recover damages for negligent infliction of
emotional distress only if she proves that a reasonably
prudent person in the same situation and possessing the sane
knowl edge as Defendants woul d have foreseen that someone in
Plaintiff's position would have suffered serious nmental

di stress because of their actions. “Serious mental

di stress” is found where a reasonable person, normally
constituted, would be unable to adequately cope with the
ment al stress caused by the circumstances of the case. | f
you find by a preponderance of the evidence that a
reasonabl e person, normally constituted, would have been
unabl e to adequately cope with the mental stress caused by
the conduct of Defendants, and that a reasonable person in
Def endants’ position should have foreseen this, then you may
award Plaintiff damages for negligent infliction of

emoti onal distress.
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Def endants’ Requested Instruction No. 19. (Footnote omtted.)
Based on the evidence presented at trial, see discussion supra,
there was substantial evidence, when viewed in the |ight nost
favorabl e to Nel son, to support a finding that she suffered
serious nmental distress as a result of Defendants’ conduct and

t hat such distress was foreseeable. Thus, there was substanti al
evi dence to support the jury' s verdict in favor of Nelson on her
claimfor negligent infliction of enotional distress. See Carr,
79 Hawai'i at 486, 904 P.2d at 500. Accordingly, the trial court
erred in granting Defendants’ notion for JNOV.

1. CONCLUSI ON

Based on the foregoing, we hold that (1) the trial
court abused its discretion in excluding Nelson’s proffered
rebuttal evidence of her publications, and the exclusion of such
evidence resulted in substantial prejudice to Nelson's clainms for
enpl oyment di scrimnation and negligent and intentional
infliction of enotional distress; (2) the trial court’s jury
instruction with respect to sexual harassnent (instruction No. 9)
was prejudicially erroneous and m sl eading; and (3) the trial
court erred in granting Defendants’ notion for judgnent
notw t hstanding the verdict. Therefore, we vacate the judgnent
of the circuit court and remand this case for a newtrial wth
respect to Nelson’s clains of enploynent discrimnation and

negligent and intentional infliction of enotional distress only.
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